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EDITORIAL NOTES. 


The report of the commissioners on the revision of the judiciary 
system has now been published. The plan is substantially that which 
was outlined in our editorial notes last month. There is to be a Supreme 
court in three divisions: the Appeals Division, the Law Division and 
the Chancery Division. The judges are the Chief Justice, the President 
Justice of the Law Division, the Chancellor and sixteen associate jus- 
tices, and the number of these may be increased by law. The Chief 
Justice is to preside over the Appeals Division and also over the whole 
Supreme court when sitting for the purpose of the assignment of jus- 
tices, the appointment of officers and the enactment of rules. The 
President Justice presides over the Law Division, and the Chancellor 
over the Chancery Division. There are to be four associate justices 
of the Appeals Division, and a justice assigned by the Governor to 
that Division serves there during the whole of his term, and the Appeals 
Division is, therefore, in fact, what the Bar has insisted that it should 
be, an independent Court of Appeals. The advantage in making it 
a Division of the Supreme court is that this keeps the judges on 
appeal in touch with the judges that are trying cases. They meet 
as one body for the direction and distribution of the judicial business, 
and the regulation of practice and procedure. This intercourse will 
be an advantage to each class of judges and will have an important 
effect upon the development of the procedure and upon the relations 
of Law and Equity. While the two systems with their different reme- 
dies are administered separately by separate sets of judges, the pro- 
cedure is regulated by both together in a conference of judges who are 
engaged in administering both systems on appeal. 

The assignment of justices to the Law and Chancery Divisions 
is made by the Supreme court as the business of the court may require. 
The assignment may be changed from time to time and there will no 
doubt be an opportunity for assigning the several justices to the kind 
of work they are best fitted for, as well as for the distribution of the 
work as nearly equally as may be. 





The jurisdiction of the Appeals Division will include not only 
that of the present Court of Errors, but also that of the Supreme court 
on writ of Error, the Prerogative court and the Ordinary on Appeal, 
and an important improvement is made in giving the Appeals Division 
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such original jurisdiction as is incident to the complete determination 
of any cause on review. This will in many cases avoid the risk, expense 
and delay of a new trial. The clause forbidding judges who sat below 
from sitting on the appeal and requiring them to give their reasons 
in writing, ought not to have been transferred bodily into the section 
relating to the Appeals Division. It was intended to apply to judges 
of the Supreme court on writs of error to judgments of that court, and 
it was only those judges that were required to give their reasons in 
writing. It is now intended to require written opinions in all cases 
taken up on appeal, it would be well to say so. The clause as now. 
drawn, applies only to the rare case of an appeal from a judge who 
has since become a Justice of the Appeals Division. 


The Law Division will exercise the jurisdiction of the Supreme 
court, except on writ of error, and that of the Circuit court. The 
justices will try cases at the Circuits, hear demurrers and motions 
and rules to show cause, and exercise all the powers associated with 
the writs of certiorari, mandamus, quo warranto and habeas corpus. 

The Chancery Division will have the jurisdiction of the Court of 
Chancery and the Chancellor and that of the Prerogative court and 
the Ordinary except on appeal. The Circuit courts are abolished and 
with them, no doubt, much of the business of the county clerks offices. 
All the other courts of the counties are to be held by County courts 
“with one judge appointed for each county and such additional judges 
as may be authorized by law.” The justices of the Law Division of 
the Supreme court are ex-officio judges of the County courts. The 
County court has original jurisdiction concurrent with the Supreme 
court throughout the county, not excluding suits involving the title 
to lands; and it has “such other jurisdiction heretofore exercised by 
courts inferior to the Supreme court and the Prerogative court as may 
be provided by law.’ This would exclude equity jurisdiction, except, 
perhaps, the power to foreclose mortgages now conferred upon the 
Circuit courts, but there is a clause by which, as it now reads, the 
Supreme court might by rule provide “for the giving of complete 
legal and equitable relief in any cause in the Court of Division where 
it may be pending.” (Lines 93-97). This might be so construed as 
to enable the Supreme court to confer equity powers on the County 
courts. “The final judgments of the County courts may be brought 
before the Supreme court in the Appeals Division.” It is not required 
that this review, even in common law cases, should be by writ of error, 
and it may well be that the Supreme court could make rules providing 
for a review of the facts as well as the law. There is nothing in the 
proposed amendment to the constitution to make the action of the 
County courts subject to the control of the Law Division of the Supreme 
court, but the statute proposed to be passed to take effect with the 
amendment, provides that rules to show cause for a new trial in cases 
involving more than three hundred dollars, may be certified to the 
Law Division and a Justice of the Law Division may allow a rule to 
show cause in such cases when it has been denied by the County court. 


E. Q. K. 
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THE NEW LORD CHANCELLOR OF ENGLAND, LORD LOREBURN. 


The name of Reid is already illustrious in Scottish annals. When, 
in the reign of James IV, Blackadder, Archbishop of Glasgow, sum- 
moned the “Lollards of Kyle” to appear before him on a charge of 
heresy, all of them persons of note, including the Ladies Stair and 
Polkellie, their defense was conducted by their leader, one Adam Reid, 
of Burskimming, conducted so ably and with such strong judgment 
and ready wit that the King, who was present, treated the proceedings 
with ridicule, and the accused were dismissed with a caution to beware 
of new doctrines and content themselves with the faith of the Church. 
Reid, Bishop of Orkney, was as good a patriot as Reid of Burskimming, 
was a reformer, and as commissioner to negotiate the marriage of 
Mary with the Dauphin in 1558, firmly resisted the claim of the French 
Chancellor that the crown matrimonial should be conferred on the 
Dauphin and the rights of a legitimate sovereign vested in his person. 
There is a natural lineage and there is a spiritual lineage, and whether 
the blood of the reformer and the patriot runs in Lord Loreburn’s veins 
or not, he may claim spiritual kinship with them as a man of deep and 
earnest political convictions and staunch in his adherence to such con- 
victions even in the nadir of their unpopularity. 

Balliol College in the sixties had become, under the inspiring 
influence of Jowett, the Mecca of the “intellectuals ;” the Balliol the 
most coveted of all scholarships. Among the college’s distinguished alum- 
ni of that period were Lord Bowen, the eminent judge ; Algernon Charles 
Swinburne, the poet; Sir Courtenay Ibert; Andrew Lang, the brilliant 
litterateur, whose examination papers were even then, report said, 
finished magazine articles; Sir Francis Jeune, the late President of 
the Divorce Division; Mr. Justice Farwell, Sir Kenneth Muir Mac- 
kenzie, Sir Arthur Godley, Mr. Asquith and Sir Thomas Raleigh. “Bob 
Reid,” as he has always been affectionately known among his friends, 
had, in 1864, been elected from Cheltenham to a demyship! at Magdalen, 
and, much to the disgust of the Magdalen dons, who knew what a 
good man they had got, had resigned the demyship to enter for the 
greater prize of the Balliol! “He, Bob Reid,” says one of the most 
distinguished of the Balliol Common Room of that day, “first became 
known to us at Balliol by the plucky way in which he threw up a Mag- 
dalen demyship to stand for the Balliol scholarship which he won. 
He soon became widely known and extremely popular as a first-rate 
cricketer and racquet player, as well as a brilliant scholar. He is, and 
always has been, one of the simplest, cheeriest, and pluckiest of mortals.” 
It is, or was then, rare indeed for a Balliol scholar to figure as an 
athlete. His arena was “the schools.’”’ He was weighed down with the 
responsibility of his own greatness; the sense that much was expected 
of him. “Bob Reid” was a splendid exception. For three successive 
years (1866-68) he played on the University eleven. His wicket keeping 
was superb, the finest in England. Tor three successive years he 
championed Oxford against Cambridge in racquets, and all this without 
detriment to his academic studies. He got his first class in “Nods.” He 


1 Scholarships at Oxford have many names. At Magdalen they are knowr as demyships, at 
Christ Church as studentsuips, at Merton as Postmasterships. 








132 THE NEW JERSEY LAW JOURNAL. 


was mazxime accessit for the Hertford, the university scholarship for 
Latin. He won the Ireland, the university scholarship for Greek, and 
the same year (1868) he took a first in the final classical school of 
Literae Humaniores, familiarly known as “Greats,” and with all these 
blushing honors thick upon him, he united an independence of mind 
in the matter of chapel and lectures, and in the frank expression of 
his opinions, which, even in those undergraduate days, foreshadowed 
his maturer radicalism in the sphere of politics. 

Three years after taking his degree, in 1871, he was called to 
the Bar. The Cariere auverte au talente joined the Oxford Circuit 
under the auspices of Sir Henry James, now Lord James of Hereford, 
and began to climb that long hill which lies before every barrister— 
was there ever a longer?—on the summit of which “Fame’s proud 
temple shines afar.” Academic honors count for little at the English 
Bar. A reputation as a long-distance runner, like the present Lord 
Chief Justice, or as a first-class oarsman, like the late Lord Justice 
Chitty, or as a crack cricketer and racquet player, like the present 
Lord Chancellor, go a great deal further than wranglerships or first 
classes as a recommendation with the dispensers of briefs, and “Bob 
Reid” undoubtedly owed some of his earliest appearances in court 
to solicitor admirers of his athletic prowess. But a beginning once 
made he soon showed that he had stuff in him which needed no adven- 
titious aid from his Oxford triumphs in the “Schools” or at the wicket. 
He had, and has, what Lord Russell of Killowen described as the best 
qualification for success at the Bar, “clear-headed common sense.” He 
was an able advocate, an effective speaker, with a firm grasp of legal 
principle and great business capacity; and these qualities soon made 
his services appreciated in the commercial cases in which his practice 
has chiefly lain. 

In the middle seventies, says a writer in the Solicitor’s Journal, 
the late Mr. Southgate, Q. C., the well-known leader in the Rollo 
court, was briefed in a Scotch appeal on a question of Scotch trusts 
with Mr. Reid, then of five or six years’ standing at the Common Law 
Bar, as his only junior. After a very long consultation Mr. Reid left, 
and Mr. Southgate’s first words after his departure were, “That young 
man will be Lord Chancellor if he lives!’ A somewhat similar story is 
told of Cairns. “That young man,” said Lord Westbury to the solicitor, 
after a consultation with Cairns, then an obscure junior, “that young 
man will undoubtedly rise to the top of his profession.” In both cases 
the prophecy was fulfilled. Perhaps the most notable incident in Sir 
Robert Reid’s professional career—he was knighted on becoming Solici- 
tor-General in 1904—was the Venezuelan Arbitration; for his services 
in which he was, in 1899, created a Knight Grand Cross of the Order 
of St. Michael and St. George. 

Sut it has been in the House of Commons that Sir Robert Reid’s 
interests have mainly centered. Lawyers, as a race, are eminently 
conservative ; they have been so since the days of the “scribes.” It is 
not merely that the law is sacrosanct in their eyes—that it ought to be 
in the eyes of all right-minded citizens—but that the letter of the law 
exercises over the mind of the lawyer a sort of spell. Habitual con- 
centration on a microscopic examination of cases and sections, the 
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details of the law’s edifice, divert the lawyer’s attention from the archi 
tectural whole, the larger lines of state policy. It is in this sense 
that “the letter killeth.” A young Radical lawyer, with aspirations 
after this perfect state, and not merely ambitious to seat himself on 
the woolsack, gravitates inevitably to the House of Commons as the 
only gateway leading to Utopia; for our law has now reached a con- 
dition of complexity where reforms of substance can no longer be 
looked for from the expansion of the common law or the moulding 
discretion of equity judges, but must come, if they come at all, from 
the legislature. How impotent, for example, are the doctrines of the 
common law or even equity, to protect children, to ameliorate the lot 
of the worker, to grapple with intemperance, to reclaim the criminal 
or satisfy the just demands of labor, and these were the sort of reforms 
—social and humanitarian—with which Sir Robert Reid has been 
specially in sympathy all his life, and to aid which he early in his profes- 
sional career sought the suffrages of the electors of Hereford to send 
him to Parliament. : 

In the wooing of constituencies, fraught with ill luck to many 
eminent lawyers like Lord Darey and Lord Halsbury, his—Sir Robert 
Reid’s—course has been remarkably smooth. From the day, in 1880, 
when he became member for Hereford till he received the Great Seal, 
at the end of 1905, he has kept his seat in the House of Commons, 
with only one brief interval between, the autumn of 1885 and the summer 
of 1886. At the general election in 1886 he was returned for Dumfries 
Burghs, and ever since then, for twenty years, the “Queen of the South, 
Maggie by the banks of Nith,” as Burns calls Dumfries, has remained 
faithful to him. No wonder that on attaining the woolsack and choos- 
ing his territorial title as a peer, the new Chancellor should have made 
a graceful acknowledgment of all he owed the city by identifying him- 
self with its traditions as Lord Loreburn of Dumfries. The uninstructed 
marvelled at the name. The Lord Chancellor said: “One has broken 
the record in the matter of titles so far as the locale of any title is 
concerned. Peerage titles have been taken from the merest hamlets 
or deserted castles, but no one has ventured to adopt the name of a 
street until Sir Robert Reid became Lord Loreburn of Dumfries, Lore- 
burn being a leading thoroughfare in the town.” Alas! for the critic! 
He had missed the most significant point in connection with the word. 
It is quite true that Loreburn is the name of a street in Dumfries, but 
independently of the street, it is the most distinctive word connected 
with the town, “A Loreburn!” being the old war cry of the citizens in 
many a border fight. 

The office which Lord Loreburn now fills is one of venerable 
traditions—a “heap of anomalies” Mr. Bagehot calls it in his English 
Constitution. It is an office which, being an ancient one, can only 
be granted, Lord Coke tells us, “as it hath been accustomed.” This 
was in the days of Henry IJ, by the King “appendendo magnum 
Anglice Sigillum at Collum Cancellarii electi.” In modern times it has 
been by the King simply delivering the Great Seal to the person to 
hold it, verbally addressing him by the title which he is to bear, followed, 
in either case, by the taking of the oath which is itself a curious relic. 
It runs thus: The Chancellor is to swear: 
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1. That well and truly he shall serve our Sovereign Lord, the King, 
and his people in the office of Chancellor. 

2. That he shall doe right to all manner of people, poore and rich, 
after the lawes and usages of the Realm. 

3. That he shall truly counsel the King and his Counsell he shall 
layne (old French word signifying hide) and keep. 

4. That he shall not know nor suffer the hurt or disinheriting af 
the King, or that the rights of the Crown be decreased by any means 
as far as he may let it. 

5. And if he may not let it, he shall make it clearly and expressly 
to be known to the King with his true advice and counsel. 

6. And that he shall do and purchase the King’s profit in al! that 
he reasonably may, as God him help, and by the contents of this Book 
(the Bible). 

Here, in the form of oath, we have illustrated the complex nature 
of the office. The Lord High Chancellor of England is not only a 
judge of the highest degree, but Guardian of the King’s Conscience, 
Keeper of the Great Seal, and Speaker of the House of Lords; a Peer 
too, nearly always, but not invariably for, singular as it may seem, the 
Speaker of the House of Lords is not necessarily a member of the 
House. It has even happened that the Lord Keeper has officiated for 
years as Speaker without being raised to the Peerage. Sir Robert 
Henley is an instance. He presided, as Keeper of the Great Seal, in 
the House of Lords, but not being a Peer, he could not enter into 
debate as a Chancellor Peer does, and therefore, when there was an 
appeal from his judgment in the Court of Chancery, and the Law Lords 
then in the House moved to reverse his judgment, the Lord Keeper 
could not state the grounds of his opinions given in judgment and 
support his decisions. The explanation of this strange anomaly is that 
the woolsack is not technically within the House; the Lords may not 
speak from that part of the chamber, and if they sit there during a 
division, their votes are not counted. It is for the same reason that 
the Lord Chancellor, when addressing the House, always quits the 
woolsack and advances to a spot within the House. 

At the moment of writing, Lord Loreburn, though fully interested 
in his office of Lord Chancellor, is not yet fully ennobled. His apothesis 
as a Peer will be on this wise. When Parliament meets, the leading 
representatives of the Government present, Lord Ripon presumably, 
will state that His Majesty has been pleased to raise Sir Robert Reid, 
Lord High Chancellor of England, to the dignity of a Peer of the Realm. 
The Lord Chancellor, on hearing this news, will withdraw to reappear 
in a moment clad in the robes of a Baron and accompanied by his 
sponsors or introducers. He will present his patent of nobility, which 
will be read; he will be escorted to the Barons bench and take his 
seat thereon, and then the oath having been administered, he will resume 
his seat on the woolsack. 

The new Chancellor has not, however, waited for his apotheosis 
to initiate reforms. Of late years, under the demoralizing influence 
of the fashionable week end, Saturday has been coming to be treated as 
a dies non, a whole holiday in the courts, and so arrears accumulated. 
On the first Saturday, under Lord Loreburn’s regime, sixteen effective 
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courts were sitting, the Lord Chancellor himself presiding in Appeal 
Court, No. 1. Such an array of judicial efficiency has not been seen 
for many years, and it is of good augury. A few days later, the 
Chancellor paid a visit to the Royal Courts of Justice and had inter- 
views with the King’s Bench Masters, the Crown Office Masters, and 
other officials of the central office. He afterwards went through the 
various rooms of that department and had the course of business and 
the procedure explained to him. This again looks like business. So 
all great generals have familiarized themselves with the smallest details 
of military organization. It is especially necessary in England where 
the recognized order of precedence is costs first, then practice, and last, 
merits. The system of judicature, introduced by the Judicature Act, 
has now been in working for a generation, and the machinery needs to 
be thoroughly overhauled, and the defects which have discovered them- 
selves in it—costliness, complexity, the multiplication of appeals—rem- 
edied, if possible. Among other things, County courts, which have 
won golden opinions, might well be made branches of the High Court. 
The time has also come to consider whether something cannot be 
done to improve the chaotic condition of English substantive law— 
at present little short of a national reproach; to ascertain, too, what 
are the real obstacles to a successful system of land registration, and 
whether such obstacles are insuperable; how it is that there are as 
many or more persons in prison for debt since the abolition of imprison- 
ment for debt than before; why prisoners should be confined ten or 
twelve or sixteen weeks before their trial and then be released as inno- 
cent, without any compensation. Then there is the long vacation 
question. Everybody is agreed that the “light of justice is waning” in 
August, and that a week in October is worth a fortnight in midsummer. 
The only drawback to this reform is that, were it accomplished, the 
Bar Counsel would be left with no topic to discuss at its annual general 
meeting. 

One of the most remarkable things incident to the Chancellorship 
is the enormous patronage vested in the Lord Chancellor. He appoints 
the five Justices of Appeal, the twenty-two Justices of the High court, 
the sixty County court judges, and occasionally the members of the 
Supreme court and many minor officials. The total of the salaries annex- 
ed to these offices is about £225,000 a year, and this is irrespective of his 
ecclesiastical patronage! A correspondent of The Times has lately, in an 
amusing and sarcastic letter, asked the question what is the theory on 
which all the patronage—this “wealth of place and profit such as no other 
official in Europe has at his disposal”—is held. Is it held as some of us, 
he says, think it ought to be, upon an implied trust to maintain the dig- 
nity and efficiency of the judicial staff by rewarding professional merit, by 
judicious preferment; or is it, as others think, a sort of “Secret Service 
Fnand,” distributable as “party spoils” among those lawyers who have 
deserved well of the party to which the Chancellor happens to belong? 
Not quite either. The true theory, the writer suggests, is this: The 
patronage is left in the Chancellor's hands to be disposed of as he 
thinks best, but with a tacit understanding that the bulk of it shall 
go to the lawyers; first to such as have deserved well of the party, and 
then to those who have deserved well of the public, and then, as to 
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anything over, “towards satisfying the ravening horde of relations, 
friends and acquaintances, which are as a drop of bitterness in the cup 
of all Lord Chancellors ;” but would it not be wise, adds the writer, 
“in the last two cases to provide for the occasional commutation of 
professional advancement: by a payment in cash, so that the status of 
the bench may be preserved from all danger of profanation?” 

The irony is just, the system is anomalous, but the men who admin- 
ister it have generally been better than the system, and it is in the 
character of those who have filled the Chancellorship that we have the 
best, if not the only guarantee against abuse. Lord Loreburn comes 
to his high office with an unblemished record both at the Bar and in 
Parliament. No man is more trusted by opponents as well as friends. 
He is credited with an utter aversion to jobbery of any kind and we 
may be satisfied that he will use his great powers with a single eye to 
the public weal. As a judge he has a clear head, strong sense, and a 
firm will. As a minister of justice and a legislator he has the reforming 
spirit which will seek to leave the law and its administration better than 
he found them. Such a combination of qualities in the woolsack may 
well inspire both confidence and hope-——Edward Manson in the Green 


Bag. 





REPORT OF COMMISSIONERS ON CONSTITUTIONAL AMENDMENT. 


The report of the commissioners who were appointed to prepare 
an amendment to the constitution relating to the Judiciary has been 
submitted to the legislature. The commission was composed of former 
U. S. Attorney-General John W. Griggs, former Governor Franklin 
Murphy, former Supreme Court Justice Bennet Van Syckel, Charles 
L. Corbin and John R. Hardin. 

The report, together with the proposed amendment and act, follow: 


REPORT. 

The subscribers, commissioners who were appointed by virtue of 
an act of the legislature approved March 31, 1905, to investigate and 
report to the Governor and legislature as follows: 

(a) How the system of courts can, by constitutional amendment 
and by legislation, be better adjusted to the demands of judicial business. 

(b) What changes in the judicial system can be made with advan- 
tage, in order to prevent the use of two or more legal proceedings to 
settle controversies that can be conveniently settled in one; and in 
order to minimize delays due to litigations or objections upon points 
of procedure not involving the substantive rights of the parties. 

(c) In what other respects the system of procedure can be made 
more simple and certain. 

(d) Whether like defects in similar judicial systems have been 
successfully remedied by other States and peoples, and if so, by what 
means. 

Do hereby respectfully report that we carefully considered the 
several matters committed to us after examination of the judicial 
systems of other States, as also that of England, and do recommend 
the adoption of the constitutional amendment, and the passage of the 
statute accompanying this report. 


SS eA 
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We confidently believe that these measures will enable our courts 
to dispose of legal controversies with dispatch, affording ample time 
for deliberation, and full consideration of the rights of suitors; that 
procedure will be rendered more simple and certain, and the delay, 
vexation and expense resulting from the selection of the wrong tribunal 
will be substantially removed. 

The expense of the Judiciary to the State will also be materially 
decreased. Five Circuit judges, now authorized by law, and six of the 
judges of the present Court of Errors and Appeals will be dispensed 
with. The salaries of these judges aggregate about $45,000, while 
under the proposed amendment there will be an increase of two justices 
of the Supreme court, whose salaries will not amount to more than 
$20,000. The expense of litigation to suitors, we believe, will also 
be substantially decreased. The well defined jurisdiction and all that 
is of value in the present system is preserved, while its antiquated 
features and useless multiplicity of County courts are discarded, juris- 
diction being vested in a single court called “The County Court.” 

The judicial power will be vested in a court-for the trial of im- 
peachments, a Supreme court, County courts, and such other courts, 
inferior to the Supreme court, as may be established by law. 

The court for the trial of impeachments will be constituted as 
it now is. 

The Governor, the Chancellor, the Chief Justice of the Supreme 
court, and two citizens of the State appointed by the Governor by 
and with the advice and consent of the Senate, will constitute the 
Board of Pardons. 

The Supreme court will consist of a Chief Justice and eighteen 
associate justices, which number may be increased by law, and will 
be organized in three divisions, namely: The Appeals Division, the 
Law Division and the Chancery Division. 

The Appeals Division will consist of the Chief Justice and four 
other justices of the Supreme court to be assigned by the Governor ; 
a Justice of the Supreme court assigned by the Governor shall serve 
in the Appeals Division until the end of his term, and shall sit in no 
other court during his term. Thereby an independent Court of Appeals 
will be created, with the appellate jurisdiction now possessed by the 
Court of Errors and Appeals, the jurisdiction now possessed by the 
Supreme court on writ of error, and the jurisdiction now possessed 
by the Prerogative court on appeal, and the Ordinary on appeal, and 
such further appellate jurisdiction as may be conferred upon it by law. 

The remaining associate justices will be assigned to the Law or 
Chancery Division as the business of the court may require. 

One of the said justices shall be designated to preside in the Law 
Division, and shall be styled the President Justice, and one of the said 
justices shall be designated to preside in the Chancery Division, and 
shall be styled the Chancellor. 

The Law Division will have the power and jurisdiction of the 
present Supreme court not conferred upon the Appeals Division, with 
the procedure of the present Supreme court. 

The Chancery Division will have the power and jurisdiction now 
exercised by the Court of Chancery and the Prerogative court, except- 
ing such appellate power as is conferred on the Appeals Division. 
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The practice and procedure now pertaining to the Court of Chan- 
cery wiil be retained in the Chancery Division. 

The Chief Justice and associate justices of the Supreme court 
and the Chancellor and Vice-Chancellors in office when the amendment 
takes effect will be Justices of the Supreme court until the expiration 
of their respective terms. 

If the Appeals Division is without a quorum in any case by reason 
of the disability of one or more of its members, a Justice of the Supreme 
court from one of the other Divisions may be required to sit in the 
Appeals Division temporarily until the case is disposed of. 

The amendment abolishes the present Court of Chancery, the 
Prerogative court, the Court of Pardons as now constituted, the Circuit 
court, the Over and Terminer, the Quarter Sessions, the Special Ses- 
sions, the Orphans’ court and Common Pleas. 

All other jurisdiction or authority now vested in any court, judge 
or magistrate shall continue to be exercised by such court, judge or 
magistrate until the legislature shall otherwise provide. 

The office of Justice of the Peace shall continue as a statutory 
office and the justices in office when this amendment takes effect shall 
retain their offices until their successors are chosen. 

The amendment provides for the appointment by the Governor, 
with the advice and consent of the Senate, of one judge of the County 
court in each county, and such additional county judges as may be 
authorized by law. 

The judges of the Common Pleas in office when this amendment 
takes effect shall be judges of the County courts until the expiration 
of 7 terms for which they were appointed. 

Until otherwise provided by law, the jurisdiction now exercised 
by the Courts of Common Pleas, Orphans court, Court of Oyer and 
Terminer and Courts of Quarter Sessions or by the judges thereof, 
shall be exercised by the County courts. The amendment also pro- 
vides that the justices of the several divisions of the Supreme court, and 
also the county judges, shall not practice law during their term of 
office. 

The members of the commission believe that with this judicial 
system the business of the courts can be promptly and satisfactorily 
disposed of for years to come, but they realize that the population 
of the State is growing rapidly, and that in the course of two or three 
decades the business may become congested in the Appeals Division. 

In view of that contingency the amendment provides, in accordance 
with a similar feature in the judicial systems of other States, that 
the legislature shall have power to authorize the Governor to select 
from the justices of the Supreme court, sitting in the Law and Chan- 
cery Divisions, five justices to hold temporarily a second division of 
the Appeals Division until the court is relieved of the pressure of its 
business. 

This will for a long time render unnecessary further amendment 
to the constitution in this respect. 

We desire to call attention particularly to the fact that the amend- 
ment submitted is a single amendment, an entirety, and that when 
it is submitted to the popular vote it must be wholly adopted, or wholly 
rejected, the vote must be simply for the amendment or against it. 
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_ The rejection of part of it would leave no practical harmonious 
judicial system and would lead to the greatest confusion. 

lor the convenience of the legislature we give the following as 
the proper procedure to be observed by the legislature in dealing with 
the proposed amendment. It is in conformity to precedent, and we 
believe, in accordance with the requirement of the constitution. 

The amendment must be proposed in the Senate or Assembly at 
the annual session in 1907 and if the same shail be agreed to by a 
majority of the members elected to each of the two houses, the pro- 
posed amendment shall be entered on their journals, with the yeas 
and nays taken thereon, and referred to the legislature then next to 
be chosen, and shall be published for three months previous to making 
such choice in at least one newspaper of each county, if any be published 
therein ; and if in the legislature next chosen as aforesaid (that is the leg- 
islature which will convene in 1908) the proposed amendment shall 
be agreed to by a majority of all the members elected to each house, 
and entered as aforesaid on their journals, then it shall be the duty 
of the legislature to submit the amendment to the people in such 
manner and at such time, at least four months after the adjournment of 
the legislature, as the legislature shall prescribe. 

After the amendment has been agreed to by the legislature which 
convenes in 1908, that legislature must pass an act for submitting the 
amendment to the people. 

That act will recite the observance of the previous requirements 
of the constitution and provide for holding the election, prescribe the 
form of the ballot, the mode of conducting the election, the canvassing 
of the votes, &c., &c. To prevent controversy and uncertainty in the 
result of the election, the act should provide that no ballot will be 
counted unless it is a vote for the whole or against the whole of the 
amendment. 

See Senate Journal 1896, page 744. 
Assembly Minutes 1896, page 730. 
Session Laws of 1897, page 461. 
Session Laws of 1903, page 350. 

With the amendment a statute is presented to be passed by the 
legislature so that it will take effect when the amendment is adopted. 

It prevents the interference by one member of the Chancery Divis- 
ion with another in the exercise of the injunction power. 

It is deemed wise to leave these with other provisions relating to 
practice and procedure within legislative control instead of making them 
part of the amendment. 

This statute, like other statutes, may, of course, be repealed, altered 
or amended by any subsequent legislature. 

The members of the commission will be pleased to respond to any 
questions which may be addressed to them respecting the amendment 
or the statute. 

Dated March 30, 1906. JOHN W. GRIGGS, 

FRANKLIN MURPHY, 
B. VAN SYCKEL, 
CHARLES L. CORBIN, 
JOHN R. HARDIN. 








140 THE NEW JERSEY LAW JOURNAL. 


PROPOSED AMENDMENT. 


Be 1r Resotvep (the House of Assembly concurring), That the 
following amendment to the constitution of this State be and the same 
is hereby proposed, and when the same shall be agreed to by a majority 
of the members elected to the Senate and to the House of Assembly, 
the said amendment shall be entered on their journals with the yeas 
and nays taken thereon, and referred to the legislature next to be 
chosen, and published for three months previous to the first Tuesday 
after the first Monday of November next, in at least one newspaper of 
each county to be designated by the President of the Senate, the Speaker 
of the House of Assembly and the Secretary of State, payment for 
such publication to be made by the Treasurer on the warrant of the 
Comptroller. 


First. Strike out paragraph 10 of section VII of article IV, and 
change the numbers of the following paragraphs to correspond. 


Second. Change paragraph 10, of article V, so as to read as follows: 


10. The Governor, the Chancellor, the Chief Justice of the Supreme 
court and two citizens of the State appointed by the Governor by and 
with the advice and consent of the Senate, shall constitute the Board 
of Pardons. The members of said Board, or any three of them, of 
whom the Governor shall be one, may remit fines and forfeitures, and 
grant reprieves, commutations, pardons and paroles, after conviction 
in all cases except impeachment. The two members specially appointed 
shall hold office for five vears and receive for their services a compensa- 
tion which shall not be diminished during the term of their appointment. 


Third. Change section 1 of article VI, so as to read as follows: 


SECTION I. 
The judicial power shall be vested in a court for the trial of im- 
peachments, a Supreme court, County courts, and such other courts, 
inferior to the Supreme court, as may be established by law. 


Fourth. Strike out all of sections II, IV, V, VI and VII, of article 
VI, change the number of section III, of article VI, to section II, and 
insert the following sections in article VI: 


SECTION III. 


Any judge of any of the courts of the State may be removed for 
disability continuing for one year, or for refusal to perform the duties 
of his office, by a vote of two-thirds of all the members of the Senate 
and of two-thirds of all the members of the House of Assembly voting 
separately, after a hearing before both Houses in joint session. 


SECTION IV. 


The Supreme court shall be organized in three divisions, namely: 
The Appeals Division, the Law Division and the Chancery Division. 
It shall consist of a presiding justice of the Appeals Division who shall 
be styled the Chief Justice, a presiding justice of the Law Division 
who shall be styled the President Justice, and a presiding justice of the 
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Chancery Division who shall be styled the Chancellor, and sixteen 
associate justices, which number may be increased by law. 

The Appeals. Division shall consist of the Chief Justice and four 
other justices of the Supreme court, to be assigned by the Governor. 
A justice of the Supreme court assigned by the Governor to the Appeals 
Division shall serve in said Division until the end of his term. 

The remaining justices shall be assigned by the Supreme court to 
the Law or Chancery Division, as the business of the court may 
require. 

The Supreme court may assign a justice from the Law or Chancery 
Division to sit in the Appeals Division temporarily in the place of any 
justice disqualified or unable to sit. 

Whenever the number of causes before the Appeals Division shall 
be so great that the Division cannot promptly hear and determine them, 
the Governor shall, when authorized by statute, temporarily assign five 
of the justices of the other Divisions to sit in the Appeals Division, 
which shall thereupon sit in two Divisions for the hearing and decision 
of causes pending at the time of such assignment. 

Four justices shall be necessary to constitute a quorum on the 
final hearing of any cause in the Appeals Division. On the hearing 
of a cause in the Appeals Division, no justice who has given a judicial 
opinion in the cause in favor of or against the judgment, order or 
decree under review shall sit at the hearing to review such judgment, 
order or decree, but the reasons for such opinion shall be assigned to the 
court in writing. 

A majority of all the members of the Supreme court, to be presided 
over by the Chief Justice, shall constitute a quorum for the assignment 
of justices, and for the appointment of officers, and the enactment of 
rules pursuant to authority conferred upon the Supreme court by the 
constitution or by law. 

The Supreme court shall appoint one or more reporters, not exceed- 
ing three, to report the decisions of the Court, and shall by rule define 
his or their duties and powers. The reporters shall hold office for five 
years, subject, however, to removal at the discretion of the court. 


SECTION V. 


The Appeals Division shall have and exercise the appellate juris- 
diction heretofore possessed by the Court of Errors and Appeals, the 
jurisdiction heretofore possessed by the Supreme court on writ of error, 
and the jurisdiction heretofore possessed by the Prerogative court on ap- 
peal, and by the Ordinary on appeal, and such further appellate jurisdic- 
tion as may be conferred upon it by law, together with such original 
jurisdiction as may be incident to the complete determination of any 
cause on review. The jurisdiction heretofore possessed by the Su- 
preme court and the justices thereof not hereby conferred on the 
Appeals Division, and the jurisdiction heretofore possessed by the 
Circuit courts and the judges thereof, and such further original com- 
mon law jurisdiction as may be conferred by statute shall be exercised 
by the Law Division of the Supreme Court and by the justices thereof 
subject to rules prescribed by the Supreme court. 
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The jurisdiction heretofore possessed by the Prerogative court 
and the Ordinary, not hereby conferred on the Appeals Division, and 
the jurisdiction heretofore possessed by the Court of Chancery and the 
Chancellor, and such further original equity jurisdiction as may be 
conferred by statute and such further original jurisdiction as is now 
conferrable on the Prerogative court shall be exercised by the Chancery 
Division, and the justices thereof, with such control and supervision 
by the Chancellor as shall be provided by statute. 

Terms of the Supreme court presided over by a single justice of the 
Law Division for the trial of issues joined in or brought to the Law 
Division of the Supreme court shall be held in the several counties at 
times fixed by the Supreme court. Until so fixed, such trial terms shall 
be held at the places and times now fixed by law for the holding of the 
Courts of Common Pleas in the several counties. 

The Supreme court may provide by rule for the transfer of any 
cause or issue from the Law Division to the Chancery Division, or 
from the Chancery Division to the Law Division of the Supreme court, 
and from the County court to the Law Division or the Chancery 
Division of the Supreme court, and for the giving of complete legal and 
equitable relief in any cause in the court or Division where it may be 
pending. Nothing herein contained shall prevent the alteration, by 
law, of any statutory power or jurisdiction conferred upon any court or 
judge since the adoption of the constitution in the year 1844, and 
nothing herein contained shall prevent the legislature from conferring 
upon any inferior court which may hereafter be established such power 
or jurisdiction as was exercised by or which may now be conferred 
upon the inferior courts mentioned in section I, of article VI, of the 
Constitution of 1844. 

SECTION VI. 

The County courts shall have and exercise in all cases within the 
county such original common law jurisdiction concurrent with the 
Supreme court, and such other jurisdiction heretofore exercised by 
courts inferior to the Supreme court and the Prerogative court as may 
be provided by law. The final judgments of the County courts may be 
brought for review before the Supreme court in the Appeals Division. 
Until otherwise provided, the jurisdiction heretofore exercised by the 
Courts of Common Pleas, Orphans courts, Courts of Oyer and Terminer, 
Courts of Quarter Sessions or by the judges thereof, shall be exercised 
by the County courts pursuant to rules prescribed by the Supreme 
court. The justices of the Law Division of the Supreme court shall be 
ex-officio judges of the County courts. All other jurisdiction or au- 
thority now vested in any court, judge or magistrate with jurisdiction 
inferior to the courts in this section mentioned, and not superseded 
by this article, shall continue to be exercised by such court, judge or 
magistrate until the legislature shall otherwise provide. 

SECTION VII. 

This amendment to the constitution shall not cause the abate- 
ment of any suit or proceeding pending when it takes effect. The 
Supreme court shall make such general and special rules and orders 
as may be necessary for the transfer of all suits and proceedings to 
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the appropriate Division or court created by this amendment. Matters 
pending when this amendment takes effect shall be decided by the 
judge or judges to whom they were submitted, and the order, judgment 
or decree made or advised by said judge shall be entered as that of 
the Division or court to which the suit or proceedings shall have been 
transferred. 


Fifth. Strike out paragraphs 1, 2, 5 and & of section II, of article 
VII, and substitute the following paragraphs in place of paragraphs 1 
and 2, and change the numbers of the paragraphs following 5 to 
correspond. 

1. The Chief Justice of the Supreme court, the President Justice 
of the Law Division, the Chancellor and the associate justices of the 
Supreme court shall be nominated by the Governor and appointed by 
him, with the advice and consent of the Senate. They shall not be less 
than thirty-five years of age and shall have been practicing attorneys 
in the State for at least ten years. They shall hold office for the term 
of seven years; shall, at stated times, receive for. their services a com- 
pensation which shall not be diminished during their term of office, and 
they shall hold no other office under the Government of the State, or of 
the United States, and shall not engage in the practice of law during 
their term of office. The Chancellor and the Chief Justice of the 
Supreme court, and the Vice-Chancellors and associate justices of the 
Supreme court, in office when this amendment takes effect, shall be 
justices of the Supreme court until the expiration of their respective 
terms. 

2. The Governor, by and with the advice and consent of the Senate, 
shall appoint one judge of the County court in each county, and such 
additional county judge or judges in any county as may be authorized 
by law. The county judges shall not be less than thirty years of age and 
shall have been practicing attorneys in this State for at least five years. 
They shall hold office for the term of five years; shall at stated times 
receive for their services such compensation, which shall not be dimin- 
ished during their term of office, as the legislature in its discretion shall 
fix for each county, and they shall hold no other office under the 
Government of the State or of the United States, and shall not engage 
in the practice of law during their term of office. The judges of the 
Common Pleas, in office when this amendment takes effect, shall be 
judges of the County courts until the expiration of their present terms. 

3. This amendment shall take effect on the first Monday in Feb- 
ruary, in the year next following its adoption by the people. 

4. The legislature shall pass all laws necessary to carry into effect 
the provisions of the constitution and this amendment thereof. 


ACT CONCERNING AMENDMENT. 


An Act concerning a proposed amendment to the constitution relating 
to the judiciary adapting thereto the structure and practice of the 
courts, which amendment has been agreed to by a majority of the 
members elected to the Senate and House of Assembly at the 
election held in 1906. 
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BE IT ENACTED by the Senate and General Assembly of the State of New 


Jersey as follows : 

I. The jurisdiction heretofore exercised by the Supreme court, and 
by the Chief Justice and associate justices thereof, except on writ of 
error, and the jurisdiction heretofore exercised by the Circuit courts 
and by the judges thereof, shall be exercised by the Law Division of 
the Supreme court and the justices thereof, subject to the further pro- 
visions of this act. 

Il. The jurisdiction heretofore exercised by the Chancellor, and 
by the Court of Chancery, and by the Prerogative court and Ordinary, 
except on appeal, shall be exercised by the Chancery Division of the 
Supreme court, and by the justices thereof subject to the further pro- 
visions of this act. After an injunction or restraining order has been 
granted or denied, all applications with respect thereto must be made 
to the justice of the Chancery Division who granted or denied the 
injunction or restraining order, unless the Chancellor orders otherwise. 
Causes in the Chancery Division shall be referred to the respective 
justices thereof as the Chancellor may direct, and may be transferred 
from one justice to another of the Chancery Division by order of the 
Chancellor. 

III. During the absence or disability of a justice of the Appeals 
Division, any justice of the Supreme court may be temporarily assigned 
to his place by the Supreme court. 

IV. The Appeals Division may, by its rules, provide for the hear- 
ing of motions in any cause by any number of its members. 

V. The Appeals Division, in any cause before it for review, may 
in its discretion make the order or render the decree or judgment which 
the court below ought to have made or rendered. 

VI. Every person by whom a cause shall be commenced in the 
Supreme court shall assign said cause to the proper division of the 
court, by endorsing on the process the name of the division. 

VII. Actions in the Supreme court shall be assigned, subject to 
the rules and special orders of the Court, to the Chancery Divisions 
in the following cases: 

(1) Causes and matters pending in Chancery, or in the Prerogative 
court, or before the Chancellor or Ordinary, at the date when this act 
takes effect. 

(2) Causes and matters heretofore cognizable before the Court of 
Chancery, the Chancellor, the Prerogative court, or the Ordinary. 

VIII. Actions brought in the Supreme court shall be assigned, 
subject to the rules and special orders of the court, to the Law Division 
in the following causes: 

(1) All matters, pending in the Supreme court or in the Circuit court 
at the date when this act takes effect. 

(2) Causes and matters heretofore cognizable before the Supreme 
court or Circuit court. 

IX. The Supreme court shall, by its rules, fix the terms of the 
court in its several divisions and regulate the pleading and practice of 
the court. 

X. The jurisdiction heretofore exercised by the Courts of Common 
Pleas, Orphans’ courts, Courts of Oyer and Terminer and Quarter 
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Sessions, and the judges thereof, shall be exercised by the County 
courts and by the judges thereof holding separate sessions for civil 
and criminal business. The County courts shall have and exercise 
original jurisdiction concurrent with the Supreme court over contro- 
versies involving title to real estate. A justice of the Supreme court 
shall sit on the trial of all capital cases. 

XI. There shall be appointed one County judge for each county, 
who shall reside therein. The County judge in each county shall receive 
the salary now fixed by law for the judge of Common Pleas therein. 
Regular terms of the County court shall be held in each county at the 
times and places at which the Courts of Common Pleas are required by 
law to be held. Any judge of the County court may be assigned by 
the Supreme court to hold the County court in any county at any 
term. The Supreme court may prescribe rules for pleading and practice 
in the County courts. 

XII. Any rule to show cause why a new trial should not be granted, 
when allowed by a County judge in a cause in the County court where 
the matter in controversy exceeds three hundred dollars in value, may, 
in the discretion of the judge, be certified by him to the Law Division 
of the Supreme court for its decision, which shall be certified to the 
County court, and shall have the same effect as if made in the cause 
by the County judge. Where a County judge in any cause where the 
matter in controversy exceeds three hundred dollars in value, denies 
a motion for a new trial and refuses to certify a rule to show cause, 
any justice of the Supreme court assigned to the Law Division may, 
on application of the party aggrieved, allow a rule to show cause why 
a new trial in the County court should not be granted, returnable 
before the Law Division of the Supreme court, on which rule the 
Supreme court shall have the same control over the verdict or finding 
as in cases tried before a justice of the Law Division of the Supreme 
court. 

XIII. The Secretary of State shall be clerk of the Appeals Division. 
The Clerk of the Supreme court, as heretofore constituted, shall be 
clerk of the Law Division of the Supreme court. The clerk of the Court 
of Chancery, as heretofore constituted, shall be clerk of the Chancery 
Division, and shall succeed to the functions of the Secretary of State 
as clerk of the Prerogative court. The Surrogate in each county shall 
act as clerk of the County court with respect to the business of the 
class heretofore conducted in the Orphans’ courts, and as to the other 
business, the County clerk shall be clerk for the County court in his 
county, and also for the court in which issues out of the Law Division 
of the Supreme court are tried. 

XIV. The Chief Justice of the Supreme court and the Chancellor 
and the President Justice of the Law Division shall each receive a salary 
of eleven thousand dollars per year, and the associate justices of the 
Supreme court shall each receive a salary of ten thousand dollars per 
year. 
XV. The office of Justice of the Peace shall continue as a statutory 
office, notwithstanding the repeal of the provisions of the constitution 
relating thereto, and the justices of the peace in office when this section of 
this act takes effect shall retain their offices and powers, and their 
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successors shall be chosen and shall have and exercise the powers and 
privileges of their offices as heretofore. 

XVI. This act shall take effect on the adoption of the constitutional 
amendment in the title of this act mentioned. 


PORMER JUSTICE VAN SYCKEL’S OPINION ON THE CLOSE APPLI- 
CATION. 


In response to a request from Governor Stokes, former Justice 
Van Syckel submitted to the Governor the following opinion on the 
question of granting the request of Mr. Close for a commission as 
sheriff of Monmouth county : 


Hon. Edward C. Stokes, Governor of New Jersey: 


Dear Sir:—In compliance with your request I respectfully sub- 
mit for your consideration my opinion as to whether Mr. Close is 
entitled to receive from you a commission as sheriff of the county of 
Monmouth. The facts upon which this question turns are briefly as 
follows : 

At the general election in November last Mr. Francis and Mr. 
Close were opposing candidates for the office of sheriff of the county 
of Monmouth. Mr. Francis received a certificate of election from the 
County Boards of Canvassers, entered into bond, took the oath of office, 
and was duly commissioned by the Governor in accordance with 
the “Act concerning sheriffs,’ General Statutes, p. 3110. He then 
assumed the duties of the office and has been in the occupation of it 
since that time. 

Mr. Close within ten days after the election applied to Mr. Justice 
Hendrickson, of the Supreme court, for a recount of the votes in pur- 
suance of section 159 of the Election Act. The order for a recount 
was granted, and thereafter on the 12th day of April, 1906, Mr. Justice 
Hendrickson decided that an error had been made by the Election 
Board in its count, sufficient to change the result of the election, and 
as directed by said section 159, the said justice made an order revoking 
the certificate of election given to Mr. Francis and issued his certificate 
in favor of Mr. Close, who has since given bond and taken the oath 
of office. 

Under these proceedings Mr. Close now claims that it is the duty 
of the Governor to issue a commission to him for the office of sheriff 
of the county of Monimouth. 

At the general election in 1900 John W. Sturr and Francis J. 
Marley were candidates for the office of sheriff of the county of Passaic 
in this State. Sturr received the certificate of election from the Board 
of County Canvassers, gave bond, took the oath of office and was com- 
missioned by the Governor. Within ten days after the election Marley 
applied to Supreme court Justice Dixon for a recount of the votes 
under section 159 of the election law. 

At the time of the application Sturr had been declared elected 
and had received his commission from the Governor. Justice Dixon 
held that it was too late to order a recount ; that the certificate of election 
issued to Sturr had been superseded by the Governor’s commission, 
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and that the power of a justice of the Supreme court to revoke a certifi- 
cate of election must be exercised before the certificate of election 
becomes superseded by the Governor’s commission (24 New Jersey 
Law Journal, p. 411). 

The proceeding under section 159 is summary, no provision being 
made for the taking of testimony or for challenging the eligibility of 
either candidate, or for setting up that illegal votes have been received 
or legal votes rejected, and it should therefore be strictly construed. It 
must be further observed that this section does not provide for revoca- 
tion by the Governor of the commission he has previously issued to 
another for the same office, nor direct how the incumbent shall be 
ousted. 

That the power to oust the incumbent who holds the Governor’s 
commission was not intended to be granted by this section may well 
be inferred from subsequent sections of the same act in which the 
draftsman did expressly confer such power. 

Section 162 provides for the trial of a contest in the several Circuit 
courts of the State upon various grounds; among others for fraud 
in the board of election in any election district, for ineligibliity of the 
incumbent, for the reception of illegal votes, or the rejection of legal 
votes, and for error in the Board of Canvassers in declaring the result. 
The act expressly provides that if the judgment of the court is against 
the party in possession of the office and in favor of his antagonist, the 
court shall carry into effect its judgment by issuing process command- 
ing the sheriff of the county to put the successful party into possession 
without delay. 

The necessity of due process to oust the incumbent is apparent, and 
the absence of any express provision in section 159 for ouster indicates 
that it was not intended to apply as a complete remedy to cases where 
the commission had been issued. In the proceedings under section 162, 
where full opportunity is given to the parties to maintain their rights, 
process for ouster is fully provided. No provision being made in section 
159 for ouster, and no power or direction given to the Governor to 
revoke his commission to the incumbent, there is such an omission or 
infirmity in the language of the section that proceedings under it will 
not enable the contestant to obtain possession of the office until he has 
in aid of it resorted to quo warranto proceedings. 

In my judgment, after the Governor, in obedience to the law, has 
issued his commission to the incumbent, he cannot, in the absence of 
clear statutory authority, revoke such commission until a judicial decis- 
ion in quo warranto proceedings empowers him to do so. This view 
is well supported by adjudicated cases and is in line with the current of 
our own decisions. 

In Haight v. Love, 10 Vr. 14, Justice Dixon, in delivering the 
opinion of the Supreme court, said: “When a board has completely 
exercised its power of appointing a person to office and that person 
is not removable at the will of the board, a recission of the appointment 
will not affect the right of the office.” This judgment of the Supreme 
court was affirmed on review by the court of last resort. (Haight v. 
Love, 10 Vr., 476). 


ee 
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Kehoe v. Stagmeier, 41 Vr., 175, was argued before Mr. Justice 
Fort and myself in the Supreme court. The opinion of Justice Fort, 
in which I concurred, declares “that two methods only are open for 
a person claiming an office for which another holds a certificate of 
election—first, proceedings by way of contest under section 162 of the 
election act; or, second, proceedings by quo warranto in the Supreme 
court to oust the incumbent from office. The statute as to contesting 
elections gives a clear remedy before the person declared elected takes 
his seat, and quo warranto afterwards.” 

Marbury v. Madison, 1 Crauch, 137, supports the contention that 
when a certificate of election has been duly issued it is the duty of 
the executive to commission the person who receives it, and when the 
executive has performed that duty nothing but a judicial decision can 
authorize him to recall it. 

Chief Justice Shaw, in delivering his opinion in Ellis v. County 
Commissioners, 2 Gray, 370, clearly intimates that while the county 
commissioners might be required to certify that the petitioner received 
a majority of the votes, it would be necessary for him, after he had such 
certificate, to resort to quo warranto to get possession of the office. 
The following cases are pertinent: 

Ewing v. Thompson, 43 Penn. State, 374. Ewing (Nov. 27, 1861) 
was commissioned by the Governor as sheriff of Philadelphia city and 
county. Before his commission was issued his election had been con- 
tested by a petition filed in the Quarter Sessions, where, in October, 
1862, the decision was in favor of the contestant, Thompson. Ewing 
sued out certiorari to remove the proceedings in the contested election 
case into the Supreme court. Pending the proceedings on certiorari 
the Governor issued a commission to Thompson. Ewing filed a bill in 
equity for an injunction to restrain Thompson from taking possession 
of the office. The court held that the Governor had no power to revoke 
a commission once issued; that the law made the return of election 
officers the only evidence of election in the first instance and conclusive 
until corrected by judicial denomination. It must be observed that 
the proceedings in the Quarter Sessions was the legal mode of trying 
title to the office, and although judgment was there rendered in favor 
of Thompson the court held that upon the issue of certiorari by Ewing 
the effect of the judgment in the sessions was suspended, and the 
Governor was without power to issue his second commission. Upon 
the affirmance of the judgment in the sessions the Governor, of course, 
had power to issue a commission to Thompson, as the Governor of 
this State will have power to issue a commission to Close if, upon quo 
warranto, title to the office is awarded to him. 

State v. Johnson, 17 Arkansas, 407. The judges of election gave 
certificate to Johnson and thereupon the Governor issued a commission 
to him on May 16, 1855. May 9, 1855, Rogers contested the election 
before the Board of Commissioners, who gave judgment May 21, 1855, 
in favor of Rogers, and thereupon on the 7th of June, 1855, the 
Governor issued a commission to Rogers. On the 20th of August, 
1855, a quo warranto was issued out of the Circuit court by Rogers 
requiring Johnson to show by what authority he held the office. John- 
son interposed a plea setting up his title as above stated. Rogers 
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replied, setting up his title and the judgment of the commissioners in 
his favor. To this replication Johnson demurred, and the demurrer 
was upheld by the Circuit court. On appeal to the Supreme court 
the demurrer was overruled and the cause remanded to the Circuit 
court to proceed therein according to law and the opinion of the 
Supreme court. This was a quo warranto proceeding which, of course, 
gave the court power to seat Rogers. It was not held, or intimated, 
that the second commission issued by the Governor had any effect, or 
that Johnson could have been ousted without quo warranto proceeding. 

Gulick v. New, 14 Indiana, 93. In this case a commission was issued 
by the Governor to Gulick after he had issued a commission to Wal- 
lace for the same office. The case came up on demurrer which admitted 
that Wallace was ineligible by the provisions of the state constitution, 
and, therefore, the issue of the commission to him was a nullity, and 
did not stand in the way of the commission to Gulick. 

If any doubt may be entertained as to the soundness of this view 
of the law, I think it will be removed by consideration of another legis- 
lative act. Our election law, of which the sections to which reference 
has been made are a part, was passed in 1889. 

In 1903 our quo warranto act was revised, and for the first time, 
section 13 was incorporated in it; which section reads as follows: 

“In any proceeding by quo warranto to test the title of any person 
to an office which is claimed by the relator, if there shall have been a 
recount of the votes cast at the election at which the relator and re- 
spondent claim to have been elected, and certificate given by a justice 
of the Supreme court as to the result of such recount, pursuant to 
the statute, such a certificate shall be prime facie evidence of the right 
of the person holding the same to, the office, and to a judgment accord- 
ingly.” 

The revisors of this quo warranto act must be presumed to have 
known of the construction placed by Justice Dixon upon section 159 
of the election law, and that section 13 of the quo warranto act was 
intended to definitely settle what should be the effect of a certificate 
given by a justice of the Supreme court on a recount under said section 
159. The legislative declaration is that such certificate shall be prima 
facie evidence of the right of the person holding it in any proceeding 
by quo warranto; it can have no other value, expressio unius, exclusio 
alteorius. 

It would have been useless, if not absurd, to give such limited 
effect to a certificate under section 159, if the contestant, armed with 
such a certificate, can demand a commission and cause the incumbent 
to be removed without quo warranto. 

If it had been the purpose of the legislature to give the scope to 
section 159, now claimed for it on behalf of Close, section 159 would 
have been amended so as to clearly express that purpose instead of 
adding section 18 to the quo warranto act. 

That is the view I expressed in Kehoe v. Stagmeier, before cited, 
by concurring in the opinion of Mr. Justice Fort, and I am confirmed 
in it by the careful examination I have now made on the subject. 

At an election held for the office of sheriff in Camden county, 
after the year 1908, Somers received the certificate of election from the 
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County Board of Canvassers, and was thereupon commissioned by the 
Governor. Nowrey applied for a recount under section 159 of the 
election act. Supreme court Justice Garrison, to whom the application 
was made, held that the applicant was entitled to a recount on the 
ground that if a certificate was granted to him he could use it as prima 
facie evidence on his behalf in a quo warranto proceeding to which he 
might resort to oust Somers. 

I, therefore, with much confidence, respectfully advise you, that 
in the proper exercise of your official duty you cannot issue a commis- 
sion to Mr. Close until he has successfully asserted his title to the 
office by quo warranto. 

[f you should issue a commission to Mr. Close it would be abortive, 
and furnish to him no means of gaining possession of the office until 
he has established his title to it by quo warranto. 

The only effect of issuing a commission to him would be to create 
an injurious conflict of authority between rival claimants of the office, 
each holding a commission from the Chief Executive of the state. 

With great respect, 
Dated April, 1906. B. VAN SYCKEL. 


REFORMATION OF ENGLAND’S JUDICIAL SYSTEM. 


The question of reforming the judicial system in England, which 
has long been agitated by the legal periodicals, has of late been receiving 
attention from the lay press, and it seems likely that before long some 
measures will be taken to remedy some of the weaknesses in the present 
system that have been produced by changing conditions. In this regard 
the Law Times says editorially: “To our mind, the only logical out- 
come of the growth of our legal system will be to make the County 
courts branches of the High court, and in the near future we should 
not be surprised to see decentralization carried to the point of the 
establishment of District courts, both civil and criminal, throughout the 
kingdom. We hope shortly to lay before our readers a scheme of this 
description which might be well considered by a commission appointed 
to inquire into the existing procedure.”—Law Notes, March, 1906, 





An open mortgage clause attached to a policy of fire insurance, 
which merely provides that loss, if any, shall be paid to the mortgagee 
as his interest may appear, is held, in Collinsville Sav. Soc. v. Boston 
Ins. Co. (Conn.), 69 L. R. A., 924, not to create any contract relations 
between the mortgagee and insurer, or to give the mortgagee a right to 
participate in arbitration proceedings to fix the amount of loss; and that, 
therefore, he will be bound by the award, although he has given no op- 
portunity to be heard. 


That no implied warranty of fitness of an article for a particular 
purpose arises out of a contract to make or supply a described and 
definite article, is declared in Davis Calyx Drill Co. v. Mallory (C. C. 
App. 8th C.), 69 L. R. A., 973; although the vendor knows that the 
vendee is purchasing it to accomplish a specific purpose, because the 
essence of this contract is the delivery of the specific article, and not 
the accomplishment of the purpose. 
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FRELIGH ce. KINLEN et al.; SMITH etal. v. KINLEN. 


(Hudson County Cireuit, December 7, 1905). 
On Motion to Quash Summons. 


Mr. Richard McAghon for plaintiffs. 
Mr. William C. Cudlipp for defendants. 
(Memorandum of decision from stenographer’s minutes). 


PARKER, J.: The defendants were served with summons under the 
following circumstances: 


They are residents of Brooklyn, New York. On October 28, they 
came over voluntarily to testify for one Carl Luck, in the Second Crimi- 
nal court of Jersey City. Luck was accused of breaking and entering 
with intent to steal, an offense which the Criminal court was without 
jurisdiction to try, having only the power of a committing magistrate. 
Hence, any testimony of defendants, who came to testify in Luck’s 
behalf, was inadmissible. They supposed there was to be a trial and 
came to testify accordingly. Before they reached the court room they 
were notified of warrants for their own arrest on a criminal charge of 
assault and battery, and surrendered themselves into custody without 
objection—it does not appear by the written state of the case whether 
they gave bail—but they were allowed to go, the hearing in their case 
having been set for three days later; and while standing on the side- 
walk in front of the Criminal court, October 28, preparatory to starting 
for home, the summonses in the two present cases were served. 

The rule that a suitor or witness is privileged from service of process 
while attending as such, going and returning, is as liberal in this State 
as it is anywhere. Halsey v. Stewart, 1 Southard, 366; Dungan ads. 
Miller, 8 Vroom, 182; Mulhearn vy. Press Pub. Co., 24 Vroom, 153; Jones 
v. Knauss, 4 Stewart, 211; Graham v. Sharp, 2 N. J. L. J., 156; and but 
for two circumstances there would be no doubt as to the duty of this 
court to quash the summons in both cases. One circumstance is the lack 
of jurisdiction of the Criminal court; the other the arrest of the defend- 
ants themselves. The rule, as stated in Greenleaf on Evidence, is that the 
privilege “is granted in all cases where the attendance of the party or wit- 
ness is given in any matter pending before a lawful tribunal having juc- 
isdiction of the cause.” The Criminal court undoubtedly had jurisdiction 
of the cause—to the extent of holding Luck for the grand jury or dis- 
charging him—the defendants honestly believed there was to be a trial 
and came to testify thereat. As the privilege is founded on no mere 
technicality, but on a rule of public policy, that no fear of subjection to 
process should stand in the way of non-resident witnesses who came vol- 
untarily to this State to testify, should deter them from coming and 
impede the administration of justice. 

As to the defendants being under arrest at the time, it seems 
to me that this was merely an incident. They were not brought here 
by extradition; they did not come to answer charges, nor were they 
aware of any. Hence the pendency of a criminal charge had nothing 
to do with their coming here. Undoubtedly if they had known of it 
they would have stayed away. The exception mentioned in Note to 
Jones v. Knauss, 4 Stewart, 214, does not seem to apply. 

The service of summons in both cases will be set aside, but without 
costs. 
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UNITED STATES CIRCUIT COURT 
BULBS. 


The United States Circuit court 
for the district of New Jersey pro- 
mulgated a new set of rules on 
March 27, last. Rules 2, 9 and 
10 are new. The rules as promul- 
gated are as follows: 

1. Terms of Court. This court 
will open on the fourth Tuesday in 
March and the fourth Tuesday in 
September, in each year, at 11 
o’clock in the forenoon. 

2. Admission of Attorneys, &c. 
Any attorney or counsellor of the 
Supreme court of the United 
States, of any of the circuit courts 
of the United States, or of the 
Supreme court of the State of New 
Jersey, may be admitted as an at- 
torney or counsellor of this court 
on motion of a member of the 
Bar of this court, or upon presen- 
tation of certificate of admission to 
the Supreme court of the United 
States, upon taking the oath pre- 
scribed by the constitution and 
laws of the United States and sign- 
ing the roll. Any person admitted 
as an attorney may also act as so- 
licitor in any equity case. Every 
attorney or solicitor of record in 
any cause, not resident within the 
district of New Jersey and not 
maintaining an office therein for 
the regular transaction of his busi- 
ness, shall file with each cause in 
which he appears for any party an 
appointment of an attorney or 
counsellor of this court residing 
within the district of New Jersey 
upon whom all notices, rules and- 
pleadings may be served in accord- 
ance with the rules and practice 
of this court, and who may be re- 
quired to attend before the court, 
clerk, commissioners, auditors, 
trustees, receivers or other officer 
or Officers of the court. 

3. Concerning practice and pro- 
cedure. The rules of practice and 
procedure shall, except when oth- 


erwise provided by the Revised 
Statutes or by the rules prescribed 
by the Supreme court of the Unit- 
ed States, be the same as the rules 
of practice and procedure in the 
Court of Chancery and in the Su- 
preme court of the State of New 
Jersey, in so far as they may be 
applicable. 

4. Attachment proceedings. The 
procedure and practice by attach- 
ment against property shall be the 
same as the procedure and prac- 
tice prescribed by the laws of the 
State of New Jersey in suits by at- 
tachment. 

5. Striking out testimony. The 
court will, on its own motion, 
strike from the record presented 
at final hearing all evidence in any 
equity case not taken in strict con- 
formity with Equity Rule, No. 67, 
prescribed by the Supreme court. 

6. Printing the record. In all 
suits in equity on final hearing the 
record and all proceedings in the 
cause shall be printed under the 
supervision of the clerk. All plead- 
ings on demurrer, and the state of 
the case on rules to show cause 
at common law, shall be printed 
under the supervision of the clerk 
before argument if the record 
thereof shall exceed thirty folios. 
The clerk shall cause an estimate 
to be made of the cost of printing 
the record and shall notify the par- 
ty complainant or plaintiff of the 
amount of the estimate for print- 
ing the record and proceedings on 
his behalf, and the defendant of 
the amount for printing the record 
and proceedings on his behalf, and 
upon payment of the amount the 
clerk shall cause the record to be 
printed. Upon failure of either 
party to pay the amount estimated 
for printing within a reasonable 
time such proofs of the delinquent 
party will not be considered at the 
hearing unless otherwise ordered 
by the court. The amount of the 
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costs for printing the record shall 
be taxed against the party against 
whom costs are given. 

7. Printing briefs. All briefs for 
the use of the court in any cause, 
the record of which is required to 
be printed, shall also be printed. 

8. Costs on overruling excep- 
tions. Pursuant to the terms of 
Equity Rule, No. &4, prescribed 
by the Supreme court, ten dollars 
shall be allowed to and taxed in 
favor of the prevailing party for 
every exception overruled unless 
the court shall, for some special 
reason, direct that a _ different 
amount be taxed. 

%. New trials. To the end that a 
reasonable opportunity may be 
had to move for a new trial under 
section 726 of the Revised Stat- 
utes, no judgment shall be entered 
upon any verdict of a jury within 
four days after the rendition of 
the verdict except by leave of the 
court granted by a special order. 

10. Habeas corpus. No applica- 
tion for a writ of habeas corpus in 
favor of a person restrained of his 
liberty by virtue of the process of 
any court of the State of New Jer- 
sey will be considered unless the 
attorney representing the petition- 
er be a member of the Bar of the 
Supreme court of the State of New 
Jersey and also a member of the 
Bar of this court. 

The following suggestions are 
appended to the rules: 

Notice of trial, notice of final 
hearing and notice of argument on 
demurrer in equity cases. Fifteen 
days’ service, notice with acknowl- 
edgment or affidavit of service to 
be filed with the clerk. 

Notice of argument on demurrer 
in law cases. Ten days’ service, no- 
tice to be filed as above. 


Causes do not remain on the 


calendar from term to term, but 
must be noticed for each term. 
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Notice of motion for prelimi- 
nary injunction. In ordinary cases 
a preliminary injunction will not 
be granted on less than six days’ 
notice. 

Motion to dissolve injunction. 
Eight days. 

Motions to extend the time for 
filing pleadings and papers, as fol- 
lows: In Equity cases, three days; 
in Law cases, two days. 

All other special motions. In 
Equity cases, five days; in Law 
cases, two days. 

Affidavits for use in this court 
must be taken before a United 
States Commissioner, notary pub- 
lic or clerk or deputy clerk of this 
court. 


ASSEMBLY DISTRICTS. 


In view of the effort that is be- 
ing made to test the constitution- 
ality of the election of members 
of Assembly by districts instead 
of by counties, and to restore the 
old practice of electing them by 
districts, it may be useful to refer 
to the discussion of this subject 
which took place in 1891 at the 


time of the passage of the act 
which it is now proposed to re- 
peal. 


The question was suggested by 
Mr. Richard Wayne Parker in 
1881, in one of his articles on the 
Sources of New Jersey Law, 4 N. 
J. L. J., 329, and again in 1889, in 
the brief of Edward Q. Keasbey 
in the case of Christian v. Mor- 
land, 23 Vroom, 521;12 N. J. L. J., 
354, relating to the election of 
Freeholders by Assembly districts, 
but the Court of Errors in that 
case, referring to this suggestion, 
said: “It is sufficient to say that 
we are not now concerned with 
the legality of such sub-divisions 
of counties. The act under review 
refers to these districts for the 
purpose of defining a territorial 
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limit. Such precincts as Assembly 
districts do exist, whether legally 
or not, and to each of these de 
facto districts a freeholder is as- 
signed. Beyond this, we need not 
at this time go.” The question 
was involved in an earlier case, 
Gardner v. Newark, 11 Vr., 297; 
but it does not appear to have been 
argued that the division into dis- 
tricts was assumed as existing and 
it was only decided that a change 
in the districts within the county 
was not a re-apportionment of the 
members among the _ counties 
within the meaning of the prohi- 
bition of the constitution. 

On the decision of Christian v. 
Morland, it was suggested by the 
New Jersey Law Journal that the 
question whether Assembly dis- 
tricts were constitutional ought to 
be brought distinctly before the 
courts as soon as possible (12 N. J. 
L. J., 354). The whole subject 
was discussed in an article in the 
next number of the Law Journal, 
12 N. J. L. J., 363, referring to the 
law of other States. There are 
notes on the subject in 12 N. J. 
L. ]., pp. 127, 162 and 354, and an 
abstract of the arguments in State 
v. Wrightson is given in 16 N. J. 
L. J., 227. The decision of the Su- 
preme court against the legality 
of Assembly districts in -State v. 
Wrightson, 27 Vroom, 127 (1893), 
and the learned briefs on both 
sides are reported at length. The 
counsel on the winning side were 
Cortlandt Parker, Thomas N. Mc- 
Carter, John R. Ewing and Rich- 
ard Wayne Parker,and on the los- 
ing side, Frederick W. Stevens and 
Allan L. McDermott. The case 
was heard before Justices Depue, 
Reed and Lippincott. The opin- 
ion was read by Justice Depue. 
The decision was that an election 
of assemblymen by the legal voters 
of the districts into which the 
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counties had been divided by the 
legislature does not answer the re- 
quirement of the constitution that 
members shall be elected by the 
legal voters of the counties re- 
spectively. 


JUDGE STRONG’S RETIREMENT. 


About noon of Saturday, March 
31, 1906, just before Judge Wood- 
bridge Strong retired from the 
Middlesex county Bench forever, 
nearly all the members of the Mid- 
dlesex Bar went to the bench and 
shook the hand of the aged jurist. 
A handsome bouquet of carnations 
graced the bar, a tribute to the 
judge. On a card was the inscrip- 
tion, “From your ‘peppery friend,’ 
one who has genuine affection for 
you. The Prosecutor.” 

Former Judges J. Kearny Rice 
and Cowenhoven made short ad- 
dresses in praise of the retiring 
judge, and Judge Theodore B. B. 
3ooraem, his — successor, also 
spoke. In response, Judge Strong 
said he had always tried to treat 
his fellowmen justly and that what- 
ever mistakes he had made were 
not mistakes of the heart. Men 
see things differently, he said, and 
naturally have different views. The 
day, he said, ended not only his 
time on the bench, but his career 
in the bar, and he retired from 
public life looking back upon the 
past with pleasure. 


MERCER COUNTY BAR ASSOOI- 
ATION. 

The annual banquet of the Mer- 
cer County Bar Association was 
held recently in the colonial room. 
of the Trenton House, at Trenton. 

The features of the dinner were 
the addresses of Justice Alfred 
Reed, Colonel Charles W. Fuller, 
of Jersey City ; Justice Mahlon Pit- 
ney, Francis Bazley Lee and Pres- 
ident of the Association Bayard 
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Stockton; the address of each 
speaker being punctuated with hu- 
morous stories and _ anecdotes, 
which evoked roars of laughter. 
W. Holt Apgar acted as toast- 
master. 

Previous to the banquet, the As- 
sociation met in regular session, 
and after transacting routine busi- 
ness, elected the following officers: 
President, W. Holt Apgar; Vice- 
President, Charles E. Bird; Sec- 
retary, Huston Dixon; Treasurer, 
Martin P. Devlin. The committee 
in charge of the arrangements for 
the banquet comprised Huston 
Dixon, William R. Piper, J. B. 
Wicoff, Frederick L. Hulme, 
Charles E. Bird, John T. Van 
Cleef and Scott Scammell. 


THE GOVERNOR’S APPOINT- 
MENTS. 


Governor Stokes has_ recently 
made the following appointments, 
which have been confirmed by the 
Senate: Joseph Coult to be Com- 
mon Pleas judge of Sussex coun- 
ty, vice Henry C. Hunt; Assem- 
blyman J. M. E. Hildreth to be 
Common Pleas judge of Cape May 
county, vice Harrison H. Voor- 
hees; former Governor Foster M. 
Voorhees to be Circuit court 
judge. The former Governor later 
declined the appointment, and 
Judge B. A. Vail, of Union County, 
was appointed to the position. 


N. J. BAR EXAMINATIONS, FEB- 
RUARY TERM. 





In the time of a great financial 
panic the legislature passed a tem- 


porary “Debtor’s Relief Act,” 
which provided that the time for 
payment of all debts falling due 
during the then next three months 
should be extended thirty days. 
Does the act violate any constitu- 
tional provision, and if so, what? 

The owner of land “granted and 
conveyed” to X “and his legal rep- 
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resentatives’” a certain wharf-lot 
for nine hundred and ninety-nine 
years. The habendum was to X 
“and his legal representatives for 
nine hundred and _ ninety-nine 
years.” (a) What estate, if any, 
remains in grantor? (b) If any 
estate remains in the grantor, can 
it be taken on execution? 

Hunter owned a life estate in a 
farm. Brown owned the remain- 
der in fee. Brown conveyed all 
his interest to X in fee. Brown’s 
wife did not join in this convey- 
ance. Afterward Hunter died and 
X took possession under his deed. 
Brown’s widow now demands 
dower. Is she entitled? 

A tenant of a house and lot 
erected a small barn on the lot. 
The barn was placed on _ posts 
driven into the ground. His lease 
is about to expire, and he wishes 
to move the barn to other land 
which he owns. Has he a right 
to do so? 

A made repairs in his shop to a 
motor car, and before being paid 
for his work, delivered the car to 
the owner. Afterwards the owner 
brought back the car and left it 
at A’s garage, saying that he 
would call for it the next morning 
and pay for the repairs. Before 
he called a judgment creditor of 
the owner levied upon the car. Has 
A any rights in the car superior to 
those of the judgment creditor? 

On a written order from New 
York, a manufacturer sold one 
hundred chairs “like sample No. 
10.” On their arrival the buyer 
examined them and refused to ac- 
cept them because they were wal- 
nut, whereas “sample No. 10” was 
an oak chair. The walnut chairs 
were a little more valuable. There 
was no other difference between 
the sample and the chairs shipped. 
The seller sues for the contract 
price. Can he recover? 
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A written contract for a sale of 
land was drawn by the vendee and 
sent to the landowner, who did 
not sign it, but returned it, with a 
letter signed by him, saying: “The 
enclosed contract, of this date, is 
satisfactory. I will sell you the 
land described in it on the terms 
which it states.” The owner after- 
wards refused to convey. Can he 
be compelled to do so? 

A demand note, bearing interest, 
was called by the payee. The debt- 
or being unable to pay the debt in 
full, it was agreed that if he would 
pay the _ interest immediately 


(which he did) the payee would 
extend the time for payment of 
the principal for one year. Can 
the payee maintain an action on 
the note in less than one year? 
Ten partners (sharing equally in 
capital and profits) signed articles 


of partnership for five years to car- 
ry on the business of dealing in 
baled cotton. The business was 
conducted thereafter for three 
years without profit. Then nine 
of the partners proposed to cease 
the business in baled cotton and 
to deal in cotton fertilizers. The 
tenth partner objected. Can he 
prevent them from doing so? 

Hunt authorized a real estate 
agent to sell his land for $5,000 on 
a commission. Williams offered 
the agent $4,000 for the land and 
agreed to pay him an additional 
commission if he could effect a sale 
at that price. The agent persuad- 
ed Hunt to accept the price, and 
a contract was signed accordingly 
by Hunt and Williams. After- 
wards Hunt discovered that the 
agent was to receive a commission 
from the buyer. Can Hunt rescind 
his contract of sale? 

A note was dated and given on 
Sunday for money loaned on that 
day. Subsequently the maker of 
the note paid the interest on it in 


accordance with its terms. Did he 
thereby validate the note? 

A married woman died intes- 
tate, leaving due her several prom- 
issory notes. Her husband, with- 
out taking out administration, 
brought suit on the notes. Can he 
recover? 

A resident of Pennsylvania died 
owning land in several counties of 
New Jersey, which, by his will, 
executed according to the laws of 
New Jersey, he devised to his son. 
What must be done to show, by 
the record in New Jersey, the 
son’s title to the land? 

Will equity decree specific per- 
formance of contracts relative to 
personal property? 

A purchaser paid to a real es- 
tate agent the purchase price of a 
lot sold him by the agent. A fter- 
wards both the purchaser and the 
owner of the lot brought suit for 
the deposit against the agent, who 
thereupon filed a_ bill of inter- 
pleader against both, tendering 
himself ready to pay the purchase 
price, less his commission, to 
whomsoever the court might di- 
rect. I[s the bill maintainable? 

Complainant, by his bill for dis- 
covery respecting his title to land, 
sought the production by the de- 
fendant of certain deeds alleged to 
be in defendant’s possession. The 
defendant answered that the deeds 
were in the possession of the so- 
licitor himself and for his co-ten- 
ant, who was not a defendant to 
the suit, and refused to produce 
them. Can he be compelled to do 
so? 

A man sold a pasture-lot and a 
horse therein at an agreed price 
for each. He delivered to the pur- 
chaser the horse and the deed for 
the lot before being paid. The 
purchaser failing to pay, the ven- 
dor filed his bill in equity, claiming 
an equitable lien on the horse and 
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on the lot for the unpaid purchase 
money. Is he entitled to the lien? 

An owner, annoyed by the theft 
of flowers from his fenced garden, 
placed there a watch-dog, known 
by him to be ferocious, to prevent 
trespassers. A stranger, not know- 
ing the dog was there, entered the 
garden by night, intending to cross 
it to shorten his journey, and was 
bitten by the dog. Is the owner 
liable ? 

A sheriff, by virtue of an execu- 
tion against A, seized a horse be- 
longing to B, who thereupon 
peaceably took the horse from the 
stable where the sheriff had placed 
him. The sheriff brought a suit 
in trover against B for conversion. 
Can he recover ? 

An owner’s. closed country 
house was broken into and robbed 
at night, while he and his family 
were at his town house for the 
winter. What crime was com- 
mitted ? 

A throws his glove into B’s face, 
who, being slow-witted, takes it as 
a joke. Half an hour later he re- 
alizes that it was an insult, falls 
into a passion and kills A. What 
crime was committed ? 

In an action in tort, testimony 
is offered by the defendant of an 
offer of compromise made by the 
plaintiff. Is such testimony ad- 
missible ? 

A was run over by B’s convey- 
ance. In an action by A against 
B, the latter introduced testimony 
to establish that A was intoxicated 
at the time. He also offered to 
show that A was intoxicated on 
occasions previous to the injury. 
Is the testimony admissible? 

Distinguish between a motion in 
arrest of judgment and a motion 
for a new trial. 

In an action for malicious prose- 
cution, the defendant pleaded that 
the prosecution was still pending 
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at the time the action was brought. 
The plaintiff moved to strike out 
the plea on the ground that it 
amounted to the general issue. 
Should the motion be granted? 

In an action upon a bond, a copy 
of the bond was annexed to the 
declaration, but was not referred 
to therein. Can the court, on a 
demurrer to the declaration, take 
notice of the copy of the bond so 
annexed ? 

In an action upon a bond with a 
condition, may the plaintiff declare 
generally, or must his declaration 
state the condition of the bond and 
assign breaches thereof? State 
both the rule at common law and 
under the Practice act. 

An action in equity is instituted. 
While the action is pending com- 
plainant dies. (a) Is a bill of re- 
vivor necessary to revive the ac- 
tion? (b) If not, how would you 
proceed to revive it? 

What certificate must 
pany a demurrer in equity? 

Is an answer under oath in 
equity evidence forthe defendant— 
(a) Where the bill does not waive 
answer under oath? (b) Where it 
does ? 


accom- 


COUNSELORS’ QUESTIONS. 


A statute authorized commis- 
sioners to take land for a public 
use. The statute made no provis- 
ion for notice to the landowners, 
or for hearing them. The land 
was condemned according to the 
terms of the statute, and an award 
made, without notice to, or hear- 
ing of, the landowners. Do these 
proceedings violate any constitu- 
tional right? 

A will devised land to testator’s 
son “and to the heirs of his body.” 
What estate has the son—(a) By 
statute? (b) At the common law? 

A landowner signed and deliver- 
ed a writing in these words: “I 
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hereby sell and convey to James 
Brown my house and lot of land 
in Passaic, N. J., on which | now 
reside, for $500.” Brown paid the 
price and took possession of the 
property, as owner. What estate 
or rights in the land has Brown 
acquired ? 

Certain shares of stock in a cor- 
poration were bequeathed specifi- 
cally to trustees to pay the income 
to A for life and to transfer the 
stock upon his death to B abso- 
lutely. The corporation was dis- 
solved before the death of A. In 
liquidation, it paid to the trustees, 
out of its surplus, $500 in addition 
to the par Value of the stock. The 
surplus had arisen from the en- 
hanced value of real estate. Is 
the life tenant or the remainder- 
man entitled to the $500? 

A shipped by rail one hundred 
crates of strawberries from Flor- 
ida to New York to be sold for 
him on commission. Delivery of 
the berries was made in New 
York without delay. About half 
of them had become soft in tran- 
sit and were spoiled. Can the 
shipper recover damages from 
the railroad company ? 

A buyer ordered from a manu- 
facturer one hundred cases of 
shoes by sample. The sample had 
leather inner-soles. The shoes 
were shipped to the buyer, who in- 
spected them, accepted and paid 
for them. He afterwards discov- 
ered that in about one-third of the 
shoes the inner-soles were made of 
paper. The defect could not be 
discovered without opening the 
soles, to the injury of the shoes. 
The buyer then immediately noti- 
fied the manufacturer that he re- 
fused to accept the goods and that 
they were stored at seller’s risk. 
He then sued the manufacturer for 
the price which he had paid. Can 
he recover? 
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A contracted to purchase land 
from B. Subsequently, on inquisi- 
tion, A was found to be a lunatic 
(without lucid intervals), at a date 
prior to the contract of sale. A 
guardian of his property was then 
appointed. The seller refusing to 
convey, the guardian brought suit 
for damages against him. Can he 
recover ? 

Smith signed and sealed a bond 
payable to “J. A. Rowe for the 
use of George Brown.” Who may 
sue on this bond under the rule— 
(a) At common law? (b) By sta- 
tute ? 

A and B were partners in the 
livery business. While driving 
through the streets with a pas- 
senger, B negligently drove over 
the plaintiff and injured him. 
Plaintiff sues A and B, as partners, 
for the injury. Can he recover? 


A broker (having no authority 


to sell) contracted for his principal 
to sell a carload of cotton, and 
warranted it to be fit for a special 
use. The principal, when the sale 
was reported, shipped the cotton 
to the purchaser, who accepted it. 
Afterwards the principal wrote to 
the purchaser, saying: “The 
brokerhadno authorityto warrant 
the goods for any special use, and 
[ do not warrant them.” Is the 
principal liable on the warranty ? 

B held A’s note for $500, for 
which he had given no considera- 
tion, and pledged it before matur- 
ity to C, who had no knowledge of 
its infirmity as security for a loan 
of $300. On suit by C against A 
upon the note, A asked the court 
to charge that C could recover 
only $300. The court, however, 
charged the jury that if they be- 
lieved © was a holder for value, 
their verdict should be for $500. 
Was the charge proper? 

An executor, having collected a 
portion of the personal estate of 
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his testator, died before making 
any distribution. A substituted ad- 
ministrator of the testator was ap- 
pointed under the statute, who 
filed a bill against the administra- 
tor of the deceased executor for 
an account of the estate of the 
testator. Is he entitled to such an 
account ? 

B died intestate, indebted to sev- 
eral persons. He left more than 
enough personal property to pay 
all of his debts. He also left con- 
siderable real estate. One of the 
creditors, without presenting his 
claim to the administrator, brought 
suit against the heirs to recover. 
Can he maintain his suit? 

The editor of a journal made it 
a practice to publish items con- 
cerning B and his family. These 
items did not amount to libel, but 
were exceedingly annoying to B, 
and were intended so to be. B 


brought suit against the editor for 


an injunction. Can the action be 
maintained ? 

Land was leased to A for life 
without impeachment of waste. On 
the land, near the dwelling, were 
a number of ornamental shade 
trees. A having cut two of these 
trees for firewood, the remainder- 
man filed his bill in equity to re- 
strain further cutting of such trees. 
Should the injunction issue? 

A owned two farms. By his will 
he devised one to B. The other 
passed to C, under the residuary 
clause. <A’s personalty was insuf- 
ficient to pay his debts. The execu- 
tor of the will threatened to sell 
the lands devised to B, who there- 
upon brought an action in equity 
against such executor and C to 
compel the sale of the farm which 
formed part of the residuary estate 
in order to pay the debts. Can the 
action be maintained? 

A mortgage embraced, by mis- 
take, more land than was intended 
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to be mortgaged. On a bill to 
foreclose the mortgage the mort- 
gagor, by his answer, set up the 
mistake and claimed exemption of 
the land not intended to be mort- 
gaged. Is he entitled to the ex- 
emption ? 

A man walking along a side- 
walk saw before him a delivery 
wagon being backed across the 
sidewalk. The wagon stopped 
about four feet from the house-line 
as he approached it, and thinking 
that it had been stopped to allow 
him to pass he attempted to do so, 
when the wagon started back and 
caught him between it and the 
house and injured him., He sued 
the owner of the Wagon, whose de- 
fence was contributory negligence. 
Was the owner liable? 

On an affidavit setting forth a 
nuisance dangerous to the affiant 
and many others, a justice of the 
peace, mistaking the distinction 
between a tort affecting private 
persons and one affecting the pub- 
lic generally, issued a warrant for 
F, under which he was arrested. 
He thereupon sued the justice for 
false imprisonment. Is the jus- 
tice liable? 

The holder of a promissory note 
with a forged endorsement, know- 
ing of the forgery, and knowing 
that the maker and the payee knew 
of the forgery, placed the note, be- 
fore its maturity, in the bank where 
it was payable, with direction to 
present it when due and to give 
notice of protest. He was indicted 
and convicted of uttering a forged 
paper with intent to defraud. 
Should the conviction stand ? 

A goes to a bank to collect a 
check. The teller, by mistake, 
gives him $100 too much. A per- 
ceives the mistake as he counts 
the money, but, intending to keep 
it, says nothing, and carries it 
away. Of what offence, if any, is 
he guilty? 
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A is charged with attempting to 
obtain money by false pretences by 
trying to pledge to B a worthless 
ring as a diamond ring. Is the 
fact that two days before, A tried, 
on two separate occasions, to ob- 
tain money from C and D, respec- 
tively, by a similar assertion as to 
the same or a similar ring, admis- 
sible on A’s trial on this charge? 

If a plaintiff's chief witness tells 
upon the witness stand a story 
precisely contrary to the truth and 
and to what he previously told 
the plaintiff, what can the plaintiff 
do and what can he not do? 

What is the “plea puis darreign 
continuance ?” 

In an action on contract the de- 
claration stated no cause of action. 
The plea, which was in abatement, 
was defective. On a demurrer to 
the plea the defendant claims judg- 
ment because of the defect in the 
declaration. Who is entitled to 
judgment ? 

A declaration contained two 
counts, one of which showed no 
right of action. On a demurrer to 
the declaration generally who 
should have judgment? 

A declaration contained two 
counts, one of which showed no 
right of action. On the trial a 
general verdict was rendered for 
the plaintiff. How should the 
court dispose of this record? 

A bill in equity seeks an 
counting by defendant. The de- 
fendant answers (1), denying the 
allegations upon which complain- 
ant rests his right to an account; 
and (2) setting up a release dis- 
charging defendant from all liabil- 
ity to account. In a like action a 
plea is filed combining these de- 
fenses. Are these pleadings open 
to objection ? 

A brings an action of account 
against B in equity. On the hear- 
ing a balance is found due from A 
to B. B has filed no cross-bill. 


ac- 
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Will decree be made simply dis- 
missing the bill of complaint, or 
will decree be made in favor of the 
defendant for the balance? 

What is the demurrer ore tenus 
in equity? May you demur ore 
tenus in this State? 
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